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1. Complaints vs Facts 
We can categorically confirm that we have not received a police report – in fact any contact from the police directly to us - claiming or proving any illegal 
activities at our property (including but not limited to noise and parking) or activities which are outside TSC Guidelines.   

We also note that in the complaints listed below, no complaint: 

1. lies outside the “allowable” hours for noise (Midnight to 8 am on Friday, Saturday or any day preceding a public holiday, 10pm to 8am on any other day); 

and 

2. has resulted in any parking infringement notices been issued (to our knowledge) to ourselves or any guests of ours. 

Date/s of 
Event 

Complaint 
date 

Complaint Owners’ Response (in Summary) including 
actions taken 

Within 
Permissable 
Hours 

Police 
called? 

Security 
called? 

Owners 
advised by 
TSC? 

5 February 
2017 

13 February 
2017 

there was a pool party involving 
“40 people with bottles 
everywhere” 
the street packed full of cars 
being used as a Party House 
not safe for our children to play 
on the street 
drunk strangers out on the 
street with drinks and smoking 

Response sent via email to TSC on 16 February 
2017 (3 days post the complaint being made). 
Guests vehemently denied allegations and 
suggested that there was another party in the 
street which was the cause of all the trouble. 
(See Appendix D) 
Guests lost bond (Copy of email sent advising 
guest is in Appendix E), which was later 
distributed (by way of Woolworths Vouchers) 
to neighbours along with a letter of apology, 
Code of Conduct information and contact 
details for Tweed Coast Security should any 
other groups breach our Code of Conduct (Full 
letter in Appendix F).   
Code of Conduct tightened and TSC advised of 
all the steps we take to ensure a peaceful 
house (Appendix M).   
Joined HRIA and adhere to their Code of 
Conduct.  Increased rental costs. 
We understand that for this occurrence there 
were two complaints – one from Mrs Simone 
DeSouza and another from Mr/Mrs Stephen 
Snow.  For your information, we were advised 
by Mrs Snow that they had lodged a complaint 
but were NOT at home at the time of the 
incidence (“friends were staying”).  We find 

Yes No No Yes. 
Detailed 
response 
sent by us 
to TSC on 
16 
February 
2017. 
Received a 
response 
back 
confirming 
that we 
have and 
had 
followed all 
guidelines 
TSC would 
suggest 
(Appendix 
M). 



Date/s of 
Event 

Complaint 
date 

Complaint Owners’ Response (in Summary) including 
actions taken 

Within 
Permissable 
Hours 

Police 
called? 

Security 
called? 

Owners 
advised by 
TSC? 

this concerning that this complaint may have 
been relied upon according to another person’s 
comments – not the complainant. 
We also note that Mr and Mrs Snow previously 
owned a STHL in the Salt precinct. 

11-12 
February 
2017 

15 March 
2017 
(one month 
post event) 

“the following weekend (11-12 
February), there was another 
gathering of multiple groups of 
people who were entertaining – 
although the party was not as 
crazy” 

This was NOT a Short term holiday let but a 
family party. 
This was personal to us alone and within time 
limits. 
Therefore no case to answer. 

Yes No No Yes 

5 – 6 March 15 March 
2017 

“weekend of 5-6 March the 
house alarm continued to go 
off” 

Alarm has been deactivated between guests (at 
risk to property and owners).  Mrs DeSouza 
advised.  Mrs DeSouza stated that she “did not 
care about the alarm being deactivated”.  She 
reiterated that she “does not want a Short 
Term Holiday Let in her street and will be doing 
everything I can to shut it down”.  

Yes No No Yes 

18 March 
2017 

15 March 
2017 
 

on 18 March 2017 there was 
allegedly “an engagement party” 
 

We applaud the neighbour for being able to 
travel forward in time. 
Guests arrived on 16 March. 
No approved party for this group. 
TSC did not contact owners about this event. 

Unsure as 
no details 
provided to 
owners by 
Security 
Company, 
Police or 
TSC. 

No No No 

Date not 
stipulated 
but only 
guests 
around this 
time were 
there from 
9-12 July 
2017 

11 July 2017 Cars from another big party at 6 
Beason Ct. 
8 cars in total parked in various 
locations, some on an adjacent 
block of land, obstructing access 
to/from our properties. 
As per TSCs resolution at your 
meeting on 11 May, we request 
you please take action to cease 
operations of this illegal holiday 
letting. 

Total of 5 guests booked for the entirety of this 
booking. 
This was not a wedding party nor was it a party 
in any form.   
TSC did not contact owners about this. 
We have no evidence that all cars belonged to 
this party.  There were no parking fines, police 
were not called and no details were provided 
on the timing of this event. 
Usual security patrol went past in evenings at 
10pm and no reports of noise or parking 

Yes  No No No 



Date/s of 
Event 

Complaint 
date 

Complaint Owners’ Response (in Summary) including 
actions taken 

Within 
Permissable 
Hours 

Police 
called? 

Security 
called? 

Owners 
advised by 
TSC? 

 advised to us. 
Date not 
stipulated 
but only 
guests 
around this 
time were 
there from 
29-31 July 
2017 

30 July 2017 Bridal party and guests for a 
wedding. 
Total of 11 cars, blocking 
driveways and driving at speed 
into the street. 
You can only imagine the noise 
and disruption 11 carloads of 
people would cause. 
Can you please advise what 
action you will take to prevent 
the illegal letting of the 
property. 
This is obviously not being used 
as a quiet single family holiday 
house. 

No approved party for this group.  This was not 
a bridal group booking but a family booking. 
TSC did not contact owners about this event. 
There is no evidence that all cars belonged to 
this party.  There were no parking fines, police 
were not called and no details were provided 
on the timing of this event. 
Usual security patrol went past in evenings at 
10pm and no reports of noise or parking 
advised to us. 

Unsure as 
no details 
provided to 
owners by 
Security 
Company, 
Police or 
TSC. 

No No No 

Date 
unknown 
as not 
detailed in 
complaint 
however 
expect that 
it was for 
booking of 
20-24 
September 

23 
September 
2017 

It is another wedding party large 
party 
Again many cars, blocking 
driveways, driving at speed into 
the street and car alarms have 
gone off twice in the last 2 
nights. 
We have contacted the agent 
and owners of the property and 
nothing has changed. 
The constant uncertainty of 
what is going to happen at this 
property every weekend is a 
cause of anxiety for my family 
and our neighbours. 
I would ask that you put yourself 
in our position and consider how 
you would feel living beside a 
property where every weekend 
you don't know if you're going 
to be disturbed by loud parties 

Owners told TSC about this event as owner 
received a message from Mrs Morgan Snow at 
6.44pm local NSW time on 23 September. 
Owners called security who attended the 
property and reported back to us by 7.40pm 
(ie. within an hour of the text Sally received 
from Mrs Snow).  Official Report attached in 
Appendix G. 
The text in the report from the security 
company is: 
Date: 22/09/2017 On site: 1927 Off site: 1938 
Docket: 20030 Patrol and operator spoke to 
guest Lauren onsite who advised they have only 
8 people onsite. Have had that many all 
afternoon. There was no music audible when 
patrol arrived onsite. However Lauren did 
confirm they took 1 x small Bluetooth speaker 
outside to listen to music in the afternoon while 
having a bbq to get settled in. Lauren advised 
they have 5 vehicles between them as they 
have all come from different places. They have 

Yes No Yes  
 

No – 
owners 
advised 
TSC in 
email and 
provided 
report 
from TCS 
confirming 
that there 
was no 
evidence of 
noise 
outside 
allowable 
hours. 



Date/s of 
Event 

Complaint 
date 

Complaint Owners’ Response (in Summary) including 
actions taken 

Within 
Permissable 
Hours 

Police 
called? 

Security 
called? 

Owners 
advised by 
TSC? 

and visitors who have no respect 
for our neighbourhood amenity. 
We have chosen to live here 
because it is a residential 
neighbourhood with planning 
restrictions that prevent this 
type of holiday letting. 

3 vehicles parked on site. 2 x vehicles in the 
street. Lauren advised they will be leaving for a 
dinner and football. I confirmed to ensure no 
noise at all is evident to neighbours. Patrol to 
complete 1x further patrol later tonight to 
confirm all is quiet. 

 



2. Residential Tenancies Act 
 

The following is a proposed letter to Council written by Mr Steve Hoare who has provided advice to us in 
relation to the Residential Tenancies Act and the fact that our Short Term Holiday Let is legal under the 
provisions of that Act. 

This has not been sent but may be able to be used to form the basis of the letter from you (as our 
representatives) to Council in relation to this matter. 

I refer to your letter of 10 May 2018 and my attendance at the 7 June 2018 Council 
meeting. 
 
Firstly, you will be aware from my attendance that my husband and I are currently self-
residents of 6 Beason Court, Casuarina NSW. 
 
Secondly, we give you notice that you have failed to accord us due process and natural 
justice.  Further, the reasoning you have provided makes serious legal errors of 
misinterpretation and omission.  I offer the following clarification -  
 

• Failure to accord due process and natural justice 
o Your letter accepts complaints you have received at face value – certainly 

we were given no opportunity to face our accusers and give our side of 
the story – you made no offer/attempt to mediate the complaints.   

o The complainants have not been identified.   
o Our names have been published in Council documents with the 

implication that we are guilty as charged.  
o Our address was released to the local press in 2017 with the implication 

that we were operating in a manner which was contrary to our own Code 
of Conduct (which is totally false) 

o You have exposed us to public humiliation and ridicule, and put us under 
unfair duress to give binding commitments that would have a major 
negative impact on our finances.   

o We totally deny the fallacious claim that we are not validly leasing the 
property on a residential basis, pursuant to the provisions of the NSW 
Residential Tenancy Act.  

 
• Errors of legal misinterpretation  

o You have correctly cited the internet platforms we use, but there is no 
warrant in law to conclude that use of these platforms means that we are 
not offering valid residential tenancy agreements. 

o The property has not been reconfigured in any way – it is still a low 
density residential dwelling 

o The property is not being used for the purposes of a tourist and visitor 
accommodation business – it is patently being leased in accordance with 
the provisions of the NSW Residential Tenancy Act 

o There are no commercial services provided to residential tenants.  They 
are given vacant residential possession of fully furnished accommodation, 
on the clear understanding that they fend for themselves during the 
course of their tenancies, are required to leave the premises as found, 



and are advised of the ‘good neighbour’ residential behavior standards 
that they must meet.   

o The fact that rental payment is required does not mean that the lease is 
“commercial” and not “residential”. The NSW Residential Tenancy Act 
clearly authorizes a “price” to be paid for residential tenancies and that 
the price must be stated in the lease. 

o The requirement for cleaning is the same as that for a NSW Residential 
Tenancy Act lease – that is the house is presented in a clean manner 
prior to the lease and is returned to the same clean position (with 
inspection) at the end of the lease.  Cleaning services are not provided by 
us within the lease period. 

 
• Errors of legal omission 

o From the above, it should be quite clear to you that you have failed to 
reference the provisions of the NSW Tenancy Act 

o If you had done so, we submit that you would not have seen a basis for 
issuing the DCO. 

o The DA for 6 Beason Court was issued prior to the LEP 2014 reforms.  
When we purchased the property in 2011, our property was zoned 
“residential tourism”.  Under those guidelines, a DA is not required for 
personal short term holiday let use in a residential property.  Your DCO 
seeks to apply the 2014 reforms to our DA retrospectively.  This is at 
odds with the legal commitment given to us that the original DA stands 
until such time as we seek amendment consent and the consent is 
allowed.  We have not sought any DA amendment and no unsought DA 
amendment can be foisted on us.  

o There is no covenant on our Torrens title property registration that 
precludes us from entering into residential tenancy agreements – be they 
for a day, a week, a month or a year.   

o Our title rights are indefeasible. The High Court Appeal ruling of 1 
December 2004 (HCA 59) is clear on this point. It confirmed a serious 
error in law made by the Tweed Shire Council that you are now on the 
brink of repeating. 

o Tax law is very clear on the distinction between rental income from 
residential property and rental income from commercial property. The 
former is GST exempt and GST must be remitted on the latter. The 
Australian Tax Office has cleared the letting platforms we use from GST 
remittance.  They are the experts on the difference between residential 
and commercial rental income, and your ‘lay opinion’ on the matter is not 
supported by the experts. 

 
Thirdly, the NSW Government announced on 5 June 2018 legislative changes to apply 
State-wide that make your STHL policy settings wholly invalid. The matter of complaints 
about misbehavior of STHL tenants will become the enforcement responsibility of the 
NSW Office of Fair Trading. The OFT always operates on the basis of due process and 
natural justice, and always seeks a mediated outcome in the first instance. 
 
The new State-wide regulatory system for residential property confirms the right of all 
residential property owners to lease on a short term basis, and over-rides any local rules 
that are at odds with the State-wide approach.  Property owners within the Sydney 
Metropolitan Region will be subject to a ‘180 day a year rule’ where vacant residential 



possession is involved.  Your Council will have the option to call up the ‘Sydney option’ 
or do nothing.   
 
So, in all the circumstances, it is our view that the terms of your DCO are excessive and 
ridiculous.  We further believe that we have numerous defences under the EPA Act and 
other Law. 
 
We hereby put you on notice that we will appeal any fine and we will tender this letter to 
the Court on the question of costs.  We also urge you to seek independent expert advice 
on all of the legal points raised above. 

  



3.  Existing Use rules apply 
 

Zoning at purchase of property 

When we purchased our property, our original purchase documents stated that the following local 
environmental planning instrument applies to the carrying out of development on the land:  Tweed 
Local Environmental Plan 2000 (TLEP 2000).  On our Planning certificate under section 149, our property 
was: 

Item 2 (a-d). 

The subject land is within the following zone(s) and is affected by the following land use table (copies 
attached in photos)… 

Zone 2 (e) Residential Tourist 

Zone 7 (f) Environmental Protection (Coastal Lands) 

Per the attached photos there are a number of State Environmental Plan policies which also apply. 

No development has been done on the property since our purchase which would influence a change in 
use (ie nothing lodged with council) 

Tweed Shire Council Website information on LEP 

Here is some information direct from the Tweed Shire Council website. 

http://www.tweed.nsw.gov.au/EmergingLEP2014Interpretations 

New Standards for Tourist Accommodation in RU2 Zone 

Tweed LEP 2000 permitted a range of tourist based accommodation types in the 1(a) Rural 
zone, with only limited development controls. 
 
However, the State Government's Standard Instrument Template LEP introduced a more 
onerous set of development standards for "Eco-tourist facilities". These standards have been 
incorporated in Clause 5.13 of the Tweed LEP 2014. Eco-tourist facilities are permitted in the 
RU2 zone, whilst the range of other permissible tourist accommodation options is more limited 
than Tweed LEP 2000. 
 
Proponents for eco-tourist developments will need to address the requirements of Clause 5.13 
in any DA lodged with Council.  
 

http://www.tweed.nsw.gov.au/EmergingLEP2014Interpretations


Holiday Letting in Tweed Coastal Areas 

The issue of holiday letting has generated major interest for many NSW coastal councils, 
including the Tweed. 
 
Under the Tweed LEP 2000, short-term accommodation use was defined as "Tourist 
Accommodation", and was permitted with consent in the 2(e) and 2(f) tourist based zones, as 
well as other residential zones. Under the Standard Instrument Template LEP, the former 2(e) 
and 2(f) zoned have been removed, which necessitated these zones to be adapted to a R2 Low 
Density Residential zone. Based on prevailing State Government policy direction, the new 
Tweed LEP 2014 definition of ‘Tourist and Visitor Accommodation’ is prohibited in the R2 zone. 
This includes the short-term, holiday let operations. 
 
A number of DA's for dual use residential/tourist accommodation use that were lodged before 
the commencement of LEP 2014 on 4 April 2014 were approved by Council under the 
provisions of Tweed LEP 2000. 
 
There has since been a broader debate as to the merits of allowing shorter term tourist letting in 
the Tweed Coast areas. As a result of this debate, Council resolved the following at its meeting 
of 19 June 2014: 
 
"That: 

1. A report be submitted to a future Council meeting which provides the scope for the 
preparation of a holiday letting strategy paper suitable for public exhibition, similar to that 
recently prepared for Byron Shire Council, which identifies suitable holiday letting areas 
in the Tweed Shire, as well as a range of appropriate planning mechanisms needed to 
support this strategy; 

2. The report also includes areas that are not suitable for holiday letting in those areas 
which holiday letting is permitted; 

3. This project be afforded a Priority 1 status along with other projects within the Planning 
Reforms Works Program; and 

4. Holiday Rentals be submitted as an issue for consideration at the Local Government 
NSW State Conference in October 2014." 

It is expected that a report will be submitted back to Council in early 2015 which provides 
Council with a series of options to consider. 
 
Byron Council is also currently considering a policy position on shorter term tourist 
accommodation.  



The following is the Text of an email I sent to Mr Toby Green, GM, Tweed Shire 
Council in relation to our existing use rights… 

I respectfully suggest that you review the decision outlined in your letter dated 5 June, 2018 directly and 
personally ensure the revocation of the Development Control Order (“DCO”) issued by Tweed Shire 
Council (“TSC”) to us on 10 May 2018 immediately as requested in our letter of 3 June 2018.  This would 
necessarily include addressing our acceptable terms for resolution outlined in that letter (and updated 
below in this email).  Otherwise I will have no choice but to submit yet another Code of Conduct 
complaint – this time against you personally - on the basis that: 

You must not conduct yourself in carrying out your functions in a manner that is likely to bring the council 
or holders of civic office into disrepute.  

Specifically, you must not act in a way that: 

a) contravenes the Act, associated regulations, council’s relevant administrative requirements and 
policies… 

c) is improper or unethical 

d) is an abuse of power or otherwise amounts to misconduct 

e) causes, comprises or involves intimidation, harassment or verbal abuse 

Source: Tweed Shire Council Code of Conduct 

I will have no hesitation in formally submitting my complaint to the NSW Ombudsman, ICAC, the NSW 
Minister for Planning and the NSW Local Government Minister – in addition to the other complaints 
already lodged and which are currently under review. 

It is my view that the letter dated 5 June 2018 as submitted by you to us does not take into account the 
facts (as outlined in my emails and reports to you) in relation to this matter and therefore breaches the 
Code of Conduct guidelines outlined above.  Once a clear-cut case is bought to you that TSC and its 
officers have acted in direct contravention to a law (in this case the NSW Environmental and Planning 
Act 1979, its amendment and regulations (“EPA Act 1979”)) we believe it is your honourable duty as 
General Manager, Tweed Shire Council to: 

1.       Immediately revoke any erroneously-issued DCO; and  
2.       resolve this matter via acceptable terms (as offered by the defendant party or negotiated and 

agreed). 

In the interest of clarity, let me summarise just some of the facts for you. 

October 2011 Purchase of 6 Beason Court, Casuarina by Christopher Alan Johannsen and Sally 
Margaret Johannsen (Title in the name of Christopher Alan Johannsen only). 

http://www.tweed.nsw.gov.au/Policies/Model%20Code%20of%20Conduct%20v.2.0%20(adopted%20210116).pdf


The purchase of the property is personal in nature – in a personal name - with a 
view that it would be offered to visitors as a Short Term Holiday Let (“STHL”) 
when not being used by us personally or our family and friends 

December 2011 First let as a STHL.  Use as an STHL was not prohibited in the Tweed LGA: 

Proof: 

Legislative Assembly Committee on Environment in Planning Adequacy of the 
Regulation of Short Term Holiday Letting in NSW Report 1/56 – October 2016 
Report 

3.56 “STRA is currently prohibited in all rural and the majority of residential 
zones in the Tweed LGA.  Council noted that, prior to the introduction of the 
standard instrument LEP, the use was not prohibited” (Mr Iain Lonsdale, Unit 
Coordinator, Strategic Planning and Urban Design, Tweed Shire Council, 
Transcript of Evidence, 7 March, 2016 p5.)” 

2014 TSC LEP 2014 Introduced 

Does not apply to 6 Beason Court, Casuarina as existing use rules apply in EPA 
Act 1979. 

Proof: 

The EP&A Amendment (Existing Uses) Regulation 2006 amends the EP&A 
Regulation so that: ƒ  
an existing use can no longer be changed to another prohibited use (unless the 
zoning is also changed to permit that use)  
an existing use can be changed to a use that is permissible.   
AND 
Where feasible, councils will be encouraged to identify development that would 
have existing use rights and include ‘permitted additional uses’ on that land in 
their LEP, so that the land use is no longer prohibited. 

 
We refer you to the following: 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 - SECT 4.65 

Definition of "existing use" 

4.65 Definition of "existing use" 

(cf previous s 106)  



In this Division,  
"existing use" means: 

(a) the use of a building, work or land for a lawful purpose immediately before 
the coming into force of an environmental planning instrument which would, 
but for this Division, have the effect of prohibiting that use, and 

(b) the use of a building, work or land: 

(i) for which development consent was granted before the commencement of a 
provision of an environmental planning instrument having the effect of 
prohibiting the use, and 

(ii) that has been carried out, within one year after the date on which that 
provision commenced, in accordance with the terms of the consent and to such 
an extent as to ensure (apart from that provision) that the development 
consent would not lapse. 

4.66 Continuance of and limitations on existing use 

(cf previous s 107) 

(1) Except where expressly provided in this Act, nothing in this Act or 
an environmental planning instrument prevents the continuance of an existing 
use. 

(2) Nothing in subsection (1) authorises: 

(a) any alteration or extension to or rebuilding of a building or work, or 

(b) any increase in the area of the use made of a building, work or land from 
the area actually physically and lawfully used immediately before the coming 
into operation of the instrument therein mentioned, or 

(c) without affecting paragraph (a) or (b), any enlargement or expansion or 
intensification of an existing use, or 

(d) the continuance of the use therein mentioned in breach of any consent in 
force under this Act in relation to that use or any condition imposed or 
applicable to that consent or in breach of any condition referred to in section 
4.17 (1) (b), or 

(e) the continuance of the use therein mentioned where that use is abandoned. 

(3) Without limiting the generality of subsection (2) (e), a use is to be presumed, 

http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#building
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#work
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#land
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#environmental_planning_instrument
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#building
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#work
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#land
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#development_consent
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#environmental_planning_instrument
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#development_consent
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#development_consent
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#environmental_planning_instrument
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#building
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#work
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#area
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#building
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#work
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#land
http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#area


unless the contrary is established, to be abandoned if it ceases to be actually so 
used for a continuous period of 12 months. 

The above is upheld in case law by Haddad v Council of the City of Ryde [2016] 
NSWLEC 1386 

February 2017 Per Chris Johannsen’s discussion with Mr Steve Bishop, Tweed Shire Council that 

as we 

“opened in 2011 - prior to DA being required or any possible prohibited use 

being activated through the TSC LEP 2014" we were not required to lodge a DA.  

15 March 2018 A proposed DCO issued to Mr Christopher Alan Johannsen re use of 6 Beason 
Court as “prohibited use” as tourist and visitor accommodation as defined by the 
TSC LEP 2014. 

15 April 2018 Our response to the proposed DCO which included substantial evidence that we 
were not operating under prohibited use due to a range of facts including (but 
not limited to) the erroneous assertion that our property is a “serviced 
apartment” and that as we had been operating since 2011, it was our view that 
we should be allowed to continue as laws/regulations can not be applied 
retrospectively. 

10 May 2018 DCO Issued 

3 June 2018 Our letter to you which stipulated that legal advice received does not apply to us 
as TSC LEP 2014 (on the basis of which the DCO was issued) is irrelevant as the 
existing use provisions of the EPA Act 1979 specifcally apply in our case and 
unequivocally state Except where expressly provided in this Act, nothing in this 
Act or an environmental planning instrument prevents the continuance of an 
existing use. 

 

We have made it very clear that it is and remains our firm view that the DCO has been issued 
erroneously and does not follow the EPA Act 1979 (The EPA Act 1979 is unequivocal in determining 
existing use which absolutely applies in our case and is upheld case law by Haddad v Council of the City 
of Ryde [2016] NSWLEC 1386).  Our property was clearly used as an STHL prior to the TSC LEP 2014 (and 
we provided statistical and other evidence of this in our previous reports to TSC representatives) 
therefore existing use applies without question. 

That the DCO against us has not been revoked is a clear-cut Code of Conduct breach by those: 

1.       who issued it in the first place (as frankly, it should never had been issued as it contravenes the 
EPA Act 1979) as outlined; and  

http://www5.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/s1.4.html#environmental_planning_instrument


2.       who continue to support it by not instituting is immediate revocation once this distinct and 
unequivocal breach was bought to their attention.   

Please note that I retain the right to submit to the relevant authorities (included those cc’d on this email 
and the NSW Ombudsman) further Code of Conduct breaches to be applicable all Tweed Shire 
Councillors and Tweed Shire Council representatives who are cc’d in this email as this is their 
opportunity (in addition to yours) to personally act to ensure the immediate revocation of the DCO 
against us.  To not act would be seen (by me) as a clear Code of Conduct breach as the matter has now 
been bought to their personal attention and therefore would substantiate the fact that they have an 
opportunity to act to rectify the situation and ensure no further Code of Conduct breaches through 
improper, unethical actions, abuses of power and which involves intimidation and harassment of us 
personally.  

Code of Conduct Breach by Mr Troy Green 

Mr Green, your letter shows a deliberate acceptance of the actions of the TSC against us (who you 
represent) in the acceptance of a clear contravention of the EPA Act 1979 and associated regulations.  It 
is our view you have now personally continued to try to “justify” the erroneous TSC’s DCO despite 
substantial evidence (provided by us) of its improper application and that you (personally) have clearly 
not supported its immediate revocation.  As such, this action is viewed by us as improper, unethical, an 
abuse of power and involves intimidation and harassment of us personally, resulting in this proposed 
Code of Conduct breach.   

  



 

4. Other relevant information: 
Ladehai Pty Ltd v Tweed Shire Council [2018] NSWLEC 1016 

https://www.caselaw.nsw.gov.au/decision/5a5fc1c1e4b058596cbad9f5 

The above link is a recent case where the TSC comprehensively lost an appeal to the 
NSWLEC. 

The successful applicant was represented by Aaron Gadiel of Mills Oakley Lawyers 

https://www.tweeddailynews.com.au/news/park-waterslides-get-tick-finally/3323097/ 

The article was premature on the matter of the Appellant ending up out of pocket.  The Commissioner 
dismissed the merit of the Respondent’s case and found in the Appellant’s favour without the case being 
heard by a Judge.  He did not have authority to award costs against the Respondent but “reserved” this 
matter.  The Court subsequently ordered that the Council pay all of the Appellant’s costs. 

The comments attributed to Cr Byrnes show that he is a raw rookie.  Councillors do not have Executive 
powers.  They are required by law to hold public consultations and people can say whatever they 
like.  However, if the comment has no merit in law, and the DA ‘ticks all the boxes’ then it is illegal for 
Councillors to vote to please the objectors. 

The Federal Cabinet and NSW Cabinet can decide to do what is popular because they have Executive 
powers.   You might work this point into your discussion with the Labor novice. 

Introduction of further bills in parliament 

The following is the content of an email from Steve Hoare which may prove relevant in relation to our 

situation. 

https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-
1323879322-102475' 

https://www.parliament.nsw.gov.au/bill/files/3525/First%20Print.pdf 

The above two links provide the text of the Fair Trading (Short-Term Letting) Amendment Bill  and the 
Minister’s Second Reading Speech.  The Speech clearly indicates that the Bill is part of a package – it is 
obvious that NSW Planning Law will also have to be amended.  The Planning Minister has yet to 
introduce his Bill. 

My ‘inside information’ is that the clerks are clinging to the hope that they might be able to validly argue 
that it will be able to continue the local ‘dob in your neighbour’ program by arguing that people like you 

https://www.caselaw.nsw.gov.au/decision/5a5fc1c1e4b058596cbad9f5
https://www.tweeddailynews.com.au/news/park-waterslides-get-tick-finally/3323097/
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-1323879322-102475
https://www.parliament.nsw.gov.au/Hansard/Pages/HansardResult.aspx#/docid/'HANSARD-1323879322-102475
https://www.parliament.nsw.gov.au/bill/files/3525/First%20Print.pdf


are not entering into residential tenancies of a transient nature, but are illegally conducting commercial 
guest-house type businesses.  This ‘grasping at straws’ mindset relies on a selective reading of Clause 
54E (2) of the Bill – ie, that you are not entering into residential tenancies of a transient nature – you are 
conducting a commercial guest house type business. 

So, I suspect that people won’t throw in the towel until the Planning Amendment Bill is introduced and 
there is no straw left to grasp.    

Notionally, the amendment package could fail to be passed by the NSW Parliament.  It will go through 
the Lower House in the current Session and be introduced in the Upper House in the autumn Session.  It 
will fail only if the 4 conservative cross-benchers join a rainbow coalition of the Greens and Labor and 
the single non-conservative independent.  Possible but quite improbable, in my humble opinion. 

My ‘inside information’ is that the resistance will rely on pleas to ‘dobbed-in owners to see things their 
way – not threats to fall into line or else. 

 

  



5. Complaints lodged with the NSW Ombudsman (subject of appeal) 
I would like to formally request a review of the decision that you made in relation to our complaint 
against Tweed Shire Council (“TSC”).   

I understand per your letter dated 21 May, 2018 

As stated in the order, you can appeal the matter in the Local Court or the Land and Environment Court. 
These courts can consider all the circumstances and may impose a lesser penalty; revoke the order; 
and/or issue an alternative order. If you are considering this option you may wish to seek advice about 
the likelihood of success.  

The Ombudsman Act 1974 give our office wide discretion to take no action on any complaint where there 
is alternative satisfactory way to have your concerns addressed. The court provides such an option.  Even 
if we were to investigate the council and find wrong conduct, we could not force council to withdraw the 
order. A court however can do so. As you have the chance to take the matter to court, I will not take 
action on your complaint. 

Our complaint is about the conduct of the individual TSC Councillors for targeting us unfairly in this 
matter through the issuing of the order against us.  We feel that this is not something that can be 
determined by the Local Court or Land and Environment Court as it relates specifically to their actions 
alone.   

Further information re: Code of Conduct Breaches by Tweed Shire Council 
Councillors 

As I understand it (from the information provided) I need to provide further information which would 
outline further instances or supporting documentation in relation to the complaints. 

I have re-read your Complaint Assessment Criteria and feel that my complaint against Tweed Shire 
Council and its representatives would follow the criteria outlined below: 

A. Complaints given Preference 
1. Systemic, (structural or procedural) deficiencies in public administration 
2. Individual cases of serious abuse of powers 
3. An agency’s failure to properly deal with complaints 
4. Issues which, if investigated, are likely to lead to recommendations resulting in significant 

changes or amendments to laws or policies 
5. Sensitive issues which are unlikely to be (or seen to be) properly addressed by the agencies 

concerned (due to such factors as the senority of the staff, the subject of the allegations, 
conflicts of interest on the part of the agency or its senior staff, significant sensitivity etc)  

C. Additional factors 
1. The complainant is in immediate need of assistance and our intervention is likely to clarify if 

and how the matter may be resolved, or otherwise progress the resolution of the matter. 
 



We require immediate need of assistance as TSC’s order to cease as an STHL comes into effect on 5 
June, 2018.  At the bottom of this letter I have outlined how the matter may be resolved. 

A Summary: My original complaints to the NSW Ombudsman (8/5/2018) 
encompassed the following: 

Complaint 1: Prohibited use? (as claimed by TSC) 
We do recognize that the Tweed Shire Council (“TSC”) LEP 2014 suggests that STHLs (defined as “tourist 
and visitor accommodation”, “serviced apartments” and “commercial” in our 14 March 2018 “proposed 
order”) are prohibited, but note that no action appears to have be taken until after the TSC press release 
on 14 February 2018 (4 years later) and actions were ceased after a TSC meeting resolution on 5 April, 
2018.  We are well aware that TSC are taking formal legal advice in relation to our case solely and 
specifically.  They have confirmed this a number of times (both verbally, in emails and as part of their 
agenda for their Planning Committee meeting – see below) as well as confirming "The (original) 
resolution was created because we are currently taking legal action against 6 Beason Court, 
(Casuarina)” – Vince Connell, Director, Planning and Regulation, TSC.  Tweed Daily News, 12 April 2018 

It is our view that if consistent treatment was applied – as is required in TSCs own Code of  Conduct – 
then all STHLs in R2 and R3 zones should receive the same orders that we have received.  That we are 
the only ones to be specifically targeted and to receive these full orders to date is unreasonable, 
discriminatory and inconsistent.  Council’s statement that they are only targeting STHLs with 
“complaints” is farcical.  It is our view that it is either everyone is under the same “prohibited use” 
application of TSC LEP 2014 or no one is.  Whether a complaint is received is irrelevant. 

• Contravention of: TSC CoC 3.1 c), 3.1 d), 3.1 e) 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 
 

Complaint 2: Definitions of “tourist and visitor accommodation”, “serviced apartments” and 
“commercial” – are TSC following the intent of the TSC LEP 2014?  
We do note that the definition that TSC LEP 2014 uses for “serviced apartments” differs from the 
generally accepted definition: 

A serviced apartment (also known as a service apartment or an extended stay apartment) is a fully 
furnished apartment available for short-term or long-term stay,  

providing hotel-like amenities such as room service, a fitness center, a laundry room, and a rec room. 
(Wikipedia) 

Under the Building Code of Australia (“BCA”), an apartment  building is a Class 2 building (‘a building 
containing 2 or more sole-occupancy units each being a separate dwelling’).  Our home is a residential 
home containing many of our personal items.  It is a single dwelling.  Our property is a Class 1 building 
under the BCA.  Totally separate class of building. 



The BCA, Oxford Dictionary and the Australian Bureau of Statistics definitions for a serviced apartment 
align with the generally accepted definition. 

Given the above, and the fact that the other “tourist and visitor accommodation” types listed in the TSC 
LEP 2014 are larger in scale and would (in any reasonable context) be easily considered “commercial” in 
nature, we question the veracity of the TSC’s definition of “serviced apartments” and “tourism and 
visitor accommodation” and therefore intent overall of the TSC LEP 2014 to classify STHLs as “prohibited 
use” in R2 and R3 zones.   

It is our view that STHLs should not be classified in the same way (for example) as a B&B is – a B&B is a 
commercial business.  An STHL is a personal arrangement between owners and their guests and is not 
solely used for tourism and accommodation services – it is a residential home used for personal use as 
well as STHL.  Nor are STHLs specifically listed in the TSC LEP 2014 tourist and visitor accommodation 
types.   

Serviced apartments appears to have been used for the TSC issued “proposed orders” as a “catch all” 
under the TSC LEP 2014 and we question the intent and TSC’s recent applicability of the TSC LEP 2014 in 
relation to STHLs as “prohibited use in R2 zones” as a result.  A summary of the differences between the 
other groups specifically classified as Tourist and Visitor Accommodation under TSCs LEP 2014 and STHLs 
(include but are not limited to) are: 

Tourist and Visitor 
Accommodation Definition 
per TSC LEP 2014  

 “Tourist and Visitor 
Accommodation” as defined in 
TSC LEP 2014 and which is in our 
view commercial in nature 

Private nature of STHLs 

(therefore in our view is not 
commercial in nature but a 
private arrangement) 

“tourist and visitor 
accommodation means a 
building or place that provides 
temporary or short-term 
accommodation on a 
commercial basis, and includes 
any of the following:  

(a) backpackers’ 
accommodation,  

(b) bed and breakfast 
accommodation,  

(c) farm stay accommodation,  

(d) hotel or motel 

• Provide an income for the 
company, not an individual 
which would be offset 
against costs, but designed 
to make a profit which would 
be distributed to the owners 

• Be the primary income for 
the company off which other 
services would be provided 

• Would likely offer other 
services including meals etc 

• Availability would be more 
wide ranging than that 
offered by an STHL as would 
involve less “owner” use (if 
any) than an STHL 

• Would have average monthly 
occupancy rates of in excess 
of 80% 

• Be personal in nature and 
designed to provide an income 
to the owners which would be 
offset against the costs of 
running a residential home 

• Not designed to make a profit 
as such but a supplementary 
income for an individual/family 
when the individual/family had 
availability in the home (when 
not being used fully for 
personal use) 

• Would not be the primary 
source of income for the 
owners  

• Unlikely that other services 
(such as food/meals etc) would 
be provided 

• Would have average monthly 



accommodation,  

(e) serviced apartments,  

but does not include:  

(f) camping grounds, or  

(g) caravan parks, or  

(h) eco-tourist facilities.” 

• Have an ABN 
• Be a company therefore 

liability and insurance would 
be in the company name 

• Employ staff in a company 
name  

• Employ an onsite property 
manager (which may include 
“owners” of the property) 
are salaried and who 
regularly (if not exclusively) 
makes decisions on behalf of 
the company, including but 
not limited to the day to day 
operation of the business, its 
Code of Conduct, Complaints 
Management etc 

• Commercial arrangement 
between company and 
visitors 

• Commercial service 
arrangements between 
company and its 
suppliers/contractors for all 
services related to their 
commercial property 

• Is unlikely to be used as a 
private residential home at 
any time. 

occupancy rates well below 
80% (those expected of a 
commercial enterprise) 

• No ABN related specifically to 
the STHL 

• Public liability and other 
insurances are taken out in an 
individual’s name 

• No employees 
• Have a property manager or 

property consultant who 
would not be a 
salaried  employee but 
contracted (formally or 
informally) to manage the 
property and who may or may 
not be onsite during a visitor’s 
stay.  The individual owner 
may act in this (non-salaried) 
role 

• Owner maintains decision 
making in relation to the 
running of the STHL, its Code 
of Conduct, Complaints 
management etc 

• No commercial arrangement 
for guests, but guests must 
follow set terms and 
conditions/individual code of 
conduct set by owners (or 
HRIA Code of Conduct ideally) 

• Personal, individual 
arrangements/contracts 
between owner/s and 
suppliers/contractors for all 
services related to their 
residential home 

• Is still used by owners and 
their friends/family for 
personal use and may/may not 
store many personal items 
belonging specifically to the 
owners (as is our case) 

 

We believe that the above action by TSC against us is a direct contravention of their own TSC Code of 
Conduct as it appears that the “serviced apartment” under “tourist and visitor accommodation” 



definition has been (in our view) used to covertly include STHLs in the distribution/issuing of “proposed 
orders” to STHLs between 14 February 2018 and 5 April 2018, in a definition which is contrary to the 
generally accepted definition for “serviced apartments” and as shown above, STHLs and their operation 
are very different to “serviced apartments” and other “tourist and visitor accommodation” types 
separately listed under the TSC LEP 2014.   

We feel that through the application of the definitions in our “proposed order” for “tourist and visitor 
accommodation”, “serviced apartments” and “commercial” to STHLs could be considered contrary to 
the intent of the TSC LEP 2014 and generally accepted definitions for each and as such, could therefore 
be considered improper and/or could amount to misconduct by TSC.  

• Contravention of: TSC CoC 3.1 c), 3.1 d), 3.2 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 
 

Complaint 3: La Maison Pacifique at 6 Beason Crt, Casuarina (and we as owners) (1) appear to 
be being harassed by TSC (2) TSC are supporting the claims of others harassing us and (3) 
irrelevant matters or circumstances are being into consideration when TSC and their 
representatives are making decisions 
We provide to you the following evidence in support of the above: 

(1) In TSC’s press release on 14 February 2018 “Council is pursuing legal action against an 
unapproved short-term holiday let at Casuarina as it deals with a spike in complaints about 
unauthorised operators in the shire. 
To date this year, Council has begun investigating seven reported unauthorised short-term 
holiday let operations.” 
 
Firstly, per our discussions the prior year, it had been determined in our discussions with TSC 
that we did not require a DA, therefore did not require approval. 
 
Prior to the 14 February 2018 release, there were 7 STHLs reported as unauthorized.  Per the 
Planning Committee Agenda (3 May 2018), 27 separate properties have received notices.  It 
appears that the spike was after the press release, not before? 
• Contravention of: TSC CoC 3.1 c), 3.1 d), 3.2 
 

(2) The following was received by us from Mr Vince Connell (TSC) on 6 April 2018. 
At the 5 April 2018 Planning Committee Meeting, Council resolved the following: 

“That Council defers taking any widespread action against any unauthorised or non-compliant 
short term holiday let (STHL) uses, until the release of new, anticipated State Government 
STHL legislative and planning policy controls, except in those circumstances where it can be 
demonstrated that such uses are having an unreasonable impact on the amenity of adjoining 
or surrounding neighbours as determined by Council.” 



This resolution did not review or rescind Council’s previous resolution to initiate legal action in 
respect of the unauthorised use on your premises, No. 6 Beason Court, Casuarina. 

Therefore, as requested in recent email correspondence, can you please respond to Council’s 
Notice of Intention to Serve a Stop Use Order. As identified in the email below, Council has 
provided you with an extension of time to provide this response, up until 4pm, Monday, 16 April, 
2018. 

This leads us to believe that we have been unfairly targeted as ONLY THE STHLs who received 
“proposed orders” after 14 February and before 5 April 2018 have to respond to the “proposed 
orders”.  It is clear from our discussions that the TSC does not intend to target any more STHLs 
for prohibited use at this time. 

• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

(3) We are also well aware of the comments by Vince Connell (Director, Planning and Regulation, 
TSC) outlined in the press article you sent to us “The (original) resolution was created because 
we are currently taking legal action against 6 Beason Court, (Casuarina)” and separately, 
comments made to us personally that we “are seen as a TSC “test case” against STHLs”, 
however that is hearsay at this point as this has not come direct from TSC or its representatives 
but other community members in verbal discussions.    
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

(4) The following is a direct excerpt of an email we sent to TSC and its representatives on Friday 26 
April 2018:  

 

Tweed Shire Council Planning Committee Meeting Agenda – 3 May 2018 

We note that in the Tweed Shire Council (“TSC”) Planning Committee Meeting Agenda (3 May 
2018), there is a summary of the current status of the Short Term Holiday Lets (“STHLs”) who 
have been investigated by TSC.  From the Agenda, I have prepared a summary of statistics in 
relation to TSC’s actions in relation to STHLs during the 14 February – 5 April 2018 period. 

Of the 27 addresses investigated: 

7 were proven not to be STHLs 

Just 15 (56%) are STHLs “without approval” 

2 are STHLs now seeking DA Approval 

2 are unconfirmed either way (1 – not on AirBNB, 1 – no details on status in report) 



1 is a new matter and has not been investigated 

Of the 15 STHLs “without approval”:  

12 (80%) feel that they have either been unfairly targeted AND/OR stated that there are many 
other STHLs in their area 

7 have ceased 

6 have said they have ceased (unconfirmed) 

1 has instructed lawyers and advised TSC (no detail on current status) 
1 “Council are now in the process of taking legal action to cease the STHL” (6 Beason Court) 

 

Tweed Shire Daily News Report: 12 April 2018 

https://www.tweeddailynews.com.au/news/tweeds-short-term-holiday-letting-industry-in-the-
/3385571/ 

We note the following quote in the above newspaper report.   

Council's planning director Vince Connell said complaints made against any STHL properties 
may still warrant an investigation by officers.  

"We are acting on complaints only, we are not actively trying to go out and find compliance 
issues,” Mr Connell said.  

"The (original) resolution was created because we are currently taking legal action against 6 
Beason Court, (Casuarina).  

"That's why the officers took the initiative to put out a media release to try to give some 
clarity about the issue. (The deferral) might give some sort of certainly that we're not on some 
sort of campaign, which we're not.” 

We note that the above quote was published prior to our response to our “proposed order” 
letter (of 14 March 2018) which included our discussion paper and appendices) submitted to 
TSC on 15 April 2018. 

We find the above significantly troubling – particularly as it appears from both of the above that 
we (through our property at 6 Beason Court, Casuarina) are not ONLY the only STHL being 
targeted by TSC for legal action but that the “original resolution was created” specifically to 
target us for legal action. 

On that basis, if the legal actions by TSC (against us/our Property at 6 Beason Court, 
Casuarina) are not legally questionable, surely they are morally so? 

https://www.tweeddailynews.com.au/news/tweeds-short-term-holiday-letting-industry-in-the-/3385571/
https://www.tweeddailynews.com.au/news/tweeds-short-term-holiday-letting-industry-in-the-/3385571/


Separately, it is clear from the above that the TSC does not intend to target any more STHLs for 
“prohibited use” in R2 and R3 zones at this time. 

• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 
(5) No formal written notice about STHLs being “prohibited use” was received by us either prior 

to or post the implementation of the TSC LEP 2014 until our “proposed order” letter dated 14 
March 2018 (after the TSC resolution detailed in their 14 February 2018 press release).  Surely a 
requirement of TSC should be that where they have changed planning laws, and that these 
planning laws will affect residents in particular zones, surely residents should have a right to 
know?  If the intent was to limit STHLs, surely personal correspondence should have been sent 
prior to and confirmed as received?  Does this mean that the intent of the TSC LEP 2014 was not 
to target STHLs as “prohibited use” by any definition?  Why is a non-standard “serviced 
apartments” definition being applied in the TSC LEP 2014 to residential properties which are not 
classified as apartments under the BCA?   
Local, state and federal government tourism industry policies do not appear to support the 
prohibition of STHLs – in fact far from it so why was it (apparently) surreptitiously slipped into 
the TSC LEP 2014 and applied to residential Class 1 residential buildings (and not just Class 2 
buildings – apartments); 
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 
• SC2 - Failing to notify affected people before certain decisions are made  
 

(6) We emailed TSC on 2 October 2017 where we outlined that we had asked our security company, 
Tweed Coast Security (”TCS”) to attend our property as a response to an SMS I received from 
Mrs Morgan Snow at 6.33pm on 23 September 2017 (Australian time).  TCS attended and 
reported back to us (by 7.40pm that same day) that:  Patrol and operator spoke to guest Lauren 
onsite who advised they have only 8 people onsite. Have had that many all afternoon. There was 
no music audible when patrol arrived onsite. However Lauren did confirm they took 1 x small 
bluetooth speaker outside to listen to music in the afternoon while having a bbq to get settled in. 
Lauren advised they have 5 vehicles between them as they have all come from different places. 
They have 3 vehicles parked on site. 2 x vehicles in the street. Lauren advised they will be leaving 
for a dinner and football. I confirmed to ensure no noise at all is evident to neighbors. Patrol to 
complete 1x further patrol later tonight to confirm all is quiet.  We instigated this 2 October 
2017 email to TSC (ie. it was not in response to contact/a letter by TSC) and advised them of the 
“complaint” and that as this “complaint” was proven to be outside both our Code of Conduct 
and TSC Allowable Noise hours, that we had no case to answer and further that as a result, this 
puts into question the veracity of any previous claims against us.  We separately stated in this 
email that we do not believe that we were operating “illegally” and asked Council to confirm 
this, citing the our response to the definitions for “serviced apartments” and “visitor and 
tourism accommodation” above and also the Key Recommendations of the 
http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-
Legislation/Short-term-holiday-letting?acc_section=what_is_short-term_holiday_letting_ 
Report which would classify our STHL as an exempt and complying development.  TSC has not 
responded to this email; 

http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-Legislation/Short-term-holiday-letting?acc_section=what_is_short-term_holiday_letting_
http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-Legislation/Short-term-holiday-letting?acc_section=what_is_short-term_holiday_letting_


• SC1 - Failing to reply to correspondence  
 

(7) We understand that “Complaints” by third parties to TSC in relation to our property were 
received on 11 July, 2017, 30 July 2017 and 23 September 2017.  These “complaints” were 
tabled in a TSC Planning Committee report BUT WE WERE NOT INFORMED - and have still not 
been informed formally about these complaints.  We only received this information in an email 
forwarded from Mr Mark Grunwald and which was sent by Mr Vince Connell (TSC- Director, 
Planning and Regulation) to Mr Mark Grunwald and Cr James Owen (TSC).   The following is an 
excerpt from what appears to be a Planning Meeting in relation to this “CONCLUSION:  On the 
basis that ongoing complaints are being received and the subject site is included with the R2 Low 
Density Residential zone and a Tourist & Tourist Accommodation land use is prohibited, it is 
recommended that legal advice be sought regarding options for action to seek the current 
unauthorised use of the site.”  See: 2017 10 undated report to council re 6 Beason Court 
Casuarina.docx attached.  How can it be that TSC can take legal action based on complaints 
which have not been verified by Police Action, that our contracted Security Company was 
unable to verify/or not informed about NOR were we informed about (11 & 30 July) – and still 
haven’t been formally informed about by TSC (all “complaints”)?  
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 
• SC2 - Failing to notify affected people before certain decisions are made  

 

(8) As a result of (7) above, the TSC Planning Committee Meeting Minutes of 2 November 2017 
stated: “Recommend that in relation to the unauthorized land use at 6 Beason Court Casuarina, 
legal advice be sought regarding options for action (including but not limited to Orders) to 
cease the continued unauthorized use and this advice be acted upon.”  How can legal advice be 
instigated on unconfirmed complaints which TSC have not advised us about? 
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 
• SC2 - Failing to notify affected people before certain decisions are made  
 

(9) It is therefore reasonable to assume that (as the targeted STHL), legal advice informed TSC’s 
resolution and later press release (14 February 2018) and subsequent actions and that other 
unsuspecting STHLs were caught in the crossfire and issued with notices – 7 of which were 
proven not to be STHLS?   
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

(10) In a “drive by” our properties undertaken by TSC representatives in mid-March 2018, we were 
told (in a phone call with TSC representative, Mr Nick Tzannes) that a car “illegally” parked in the 
access laneway for our properties (5 Beason Crt, 10 Bozier Crt, Casuarina) was owned by a guest 
of our property and that this was a cause of “complaint” to TSC.  No formal letter has been 
received from TSC in relation to this “complaint”.  We can categorically state that this vehicle 
belongs to a neighbour and simple due diligence by TSC would have determined that to be the 
case, again questioning the veracity of all complaints against us.  The reason that we have TCS is 



to ensure that any “complaint” about us/our guests are actually verifiable.  Just because a car is 
parked illegally near our property does not mean that it belongs to us or our guests!   
• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

My further complaints to the NSW Ombudsman detailed on 17/5/2018 are: 

Complaint 4: (Further Complaint 1) Tweed Shire Council continues (in our view) to breach its 
TSC CoC 

Files Attached:  

• 2018 05 14 La Maison Pacifique Request to TSC for extension to compliance and Conditions (FC1 
email) 

• 2018 05 17 Council rejection of extension to compliance in full (FC1 TSC response) 
  

On 14 May, 2018 we requested an extension to compliance of the Modified Development Control 
Order – Order No. 1  (Stop Use Order) (“the order”) until after the NSW Government Regulatory 
framework/guidelines for STHLs had been formally (1) handed down (post the NSW Parliamentary 
Enquiry into STHLs), (2) regulation announced and (3) implementation of regulations/guidelines.  As 
part of this we requested that if any complaints against us were received before this date that they 
must be substantiated by either a (1) police and (2) security company report and (3) proven that we 
did not act according to our Code of Conduct (FC1 email).   

We believe that by rejecting this request for modification to the order (FC1 TSC response) that Tweed 
Shire Council is continuing to breach its TSC CoC in relation to our matter. 

• Contravention of: TSC CoC 3.1 c), 3.1 d), 3.1 e) 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

  

Complaint 5: (Further Complaint 2) Tweed Shire Council Fines in this matter are improper, 
inconsistent, unfair, unreasonable and discriminatory, and not relatable in any way to the 
matter at hand. 
We have made personal contact with two other people who received “proposed orders” in relation to 
their STHL in the period 14 February, 2018 and 5 April 2018. 

  

It has come to our attention that in these two “proposed orders” received, that the fines that would 
be applied to them for continuing as an STHL would be $3,000.00.   

TSC stated in both in our “proposed order” and actual “order” that our fine would be $1,000,000.00 
plus $10,000.00 per day.  We feel that this is totally disproportionate and shows a further clear 
intent by Tweed Shire Council to act in an improper, inconsistent, unfair, unreasonable and 



discriminatory way in relation to us when compared to other STHLs issued with similar “proposed 
orders” during the stated time period.   

It is distressing that our stated fine through non-compliance would be so (1) extreme (2) 
disproportionate and (3) significantly in excess of that of the other STHL owners. 

• Contravention of: TSC CoC 3.1 c), 3.1 d), 3.1 e) 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

Complaint 6: Direct Conflicts of Interest – Code of Conduct Breach – Cr C Cherry 
It is our view that it is reasonable (for us as informed people) to suggest that Cr C Cherry should not 
have voted on any motions relating to short term holiday lets due to the fact that Cr Cherry has a stated 
conflict of interest (per other motions) in a caravan park in Wooyung.  It could reasonably be perceived 
by an informed person that this fact would constitute a breach of the TSC Code of Conduct 4.1 “A 
conflict of interests exists where a reasonable and informed person would perceive that you could be 
influenced by a private interest when carrying out your public duty.” due to the fact that Wooyung 
Beach holiday park offers 1 Eco Cabin and 3 Beach Studios which could be considered direct competition 
to Short Term Holiday Let accommodation and in fact could be defined as a “serviced apartment” 
(within a caravan park) under the definition of “tourist and visitor accommodation” in the Tweed Shire 
Council LEP 2014.   

These breaches occurred in the meetings (including but not limited to): 

TSC Planning Meeting 11/5/2017 

TSC Council Meeting 11/5/2017 (Approval of minutes from Planning meeting) 

TSC Council Meeting 15/6/2017 (noting that Cr C Cherry both proposed this motion and if she had not 
voted, the motion would not have been carried) 

TSC Council Meeting 26/10/2017 (noting that Cr C Cherry both proposed this motion and voted on it) 

TSC Planning Meeting 2/11/2017 

TSC Council Meeting 2/11/2017 (Approval of minutes from Planning meeting) 

TSC Planning Committee 5/4/2018 

TSC Council Meeting 5/4/2018 (Approval of minutes from Planning meeting) 

It is our view: 

• That by not recusing herself from all discussion, moving or carrying of motions in relation to 
STHLs, Cr C Cherry has undertaken a serious abuse of powers; and 

• That there are systemic, (structural or procedural) deficiencies in public administration at TSC in 
allowing this to occur (as the incidence was more than once); and  



• By not ensuring that Cr C Cherry recused herself, all present at that meeting ensured showed that 
sensitive issues are unlikely to be (or seen to be) properly addressed by the agencies concerned 
(due to such factors as the senority of the staff, the subject of the allegations, conflicts of interest 
on the part of the agency or its senior staff, significant sensitivity etc). 

 

Complaint 7: Further Code of Conduct Breaches – All Tweed Shire Councillors as Chair and 
Trustees of the Tweed Coast Holiday Parks Reserve Trust 
It is reasonable for an informed person to suggest that as Chair and Trustees of the Tweed Coast Holiday 
Parks Reserve Trust that all Tweed Shire Council Councillors should have excused themselves from all 
motions, aspects and decisions in the Short Term Holiday Let debate within both the Planning 
Committee and full Council meetings – and certainly not targeted singular operations (such as 6 Beason 
Court) as they have.   

It is clear that the Tweed Coast Holiday Parks (through the Trust) offer a range of “Luxury Cabins with 
Ensuites” which could be considered direct competition to Short Term Holiday Let accommodation and 
in fact could be defined as a “serviced apartment” under the definition of “tourist and visitor 
accommodation” in the Tweed Shire Council LEP 2014 (despite these cabins location being within the 
boundaries of a caravan park). 

That by having the same people as trustees of the Tweed Coast Holiday Parks as those on the TSC 
Planning Committee and the TSC Council, that there is: 

1. Systemic, (structural or procedural) deficiencies in public administration 
2. Issues which, if investigated, are likely to lead to recommendations resulting in significant 

changes or amendments to laws or policies 
3. Sensitive issues which are unlikely to be (or seen to be) properly addressed by the 

agencies concerned (due to such factors as the senority of the staff, the subject of the 
allegations, conflicts of interest on the part of the agency or its senior staff, significant 
sensitivity etc)  
 

As requested - further information to be considered in relation to the complaints outlined 
above – including further evidence of impropriety/ Providing unreasonable, discriminatory or 
inconsistent treatment by the Councillors below as outlined  (per my email to you dated 26 May 
2018) 

On the basis of the following: 

Cr R Byrnes 

Cr C Cherry 

Cr R Cooper 

Cr K Milne 

Cr W Polglase 



Cr P Allsop 

In the Tweed Shire Council Planning Meeting, Item 5 Holiday Letting, 6 Beason Crt Casuarina of Thursday 
11 May, 2017 (“TSC 110517”) “RECOMMENDED that enforcement action be taken to cease the holiday 
letting use in relation to the unlawful land use, should there be any further substantiated neighbourhood 
disruption and the management controls that are in place have been exercised with regard to 6 Beason 
Crt”.  The above Councillors voted for this motion and it was carried.  Cr J Owen was against this motion 
and is therefore excluded from this Code of Conduct breach. 

As a result of this voting, I submit to you that our Code of Conduct Complaints (Complaints 1-5) be 
attributed in full and without exception to all of the above named Tweed Shire Council Councillors 
(“TSC 6”) (the only excepted Councillor being Cr J Owen) – and noting that no other Short Term Holiday 
let property has been specifically mentioned in Council minutes nor has been the subject of legal action 
(per TSC Legal Services report to 31 March 2018 –TSC Council Meeting Agenda 17/5/2018) – see below.   

Complaint 6 should be attributed to Cr C Cherry in its entirety.  Complaint 7 should be attributed to all 
TSC Councillors both individually and as a group. 

PRE-PC Planning Proposal PP15/0005 Seeking to Regulate Short Term Rental Accommodation (Item 5 
from the Planning Committee Meeting Minutes of Thursday 7 April 2016) “PP15/0005” 

I note that the carried motion TSC 110517 is in conflict with PP15/0005, which “RECOMMENDED that: 

1. Planning Proposal PP15/0005 and the publicly exhibited draft Short-term Rental Policy be 
deferred until the NSW Government Parliamentary Enquiry is completed; and 

2. Following release of the Inquiry’s findings and recommendations a further report to Council is to 
be submitted that addresses the Inquiry’s report and the options for proceeding with new 
regulation. 
Motion: Carried, Unanimous, Absent, did not vote: Cr K Milne, Cr C Byrne”  

 
PP15/0005 included (as attachments) (can be provided again on request): 
 
Planning Proposal PP15 0005 Seeking to Regulate Short-Term Rental Accommodation (“Planning 
Proposal”) 
Attachment 1 – Short Term Rental Submission Summary Table 
Attachment 2 – Planning Proposal PP15 0005 Seeking to Regulate Short Term Rental Accommodation 
(TSC SHTL Regulation)” 
 
It is our view that we are currently compliant with the TSC SHTL Regulation (proposed), with the 
exception of the limit of 62 per days per year, which, according to the Planning Proposal “Whilst the 
feedback was mixed it was apparent that many attendees and submitters were either intending, had, are 
or renting properties for this purpose, and opposed any requirement for development approval.  Many 
also felt that the proposed 62 days as exempt development was too onerous.” 



We also note in the Tweed Shire Council Meeting Minutes, Item 37 Short Term Holiday Letting, 
Thursday 15 June 2017 which states: 

“RESOLVED that the Council provides a report on: 

1. Impact current and predicted levels of short term holiday letting on available housing in the 
Tweed Shire. 

2. Implications of potentially allowing licensed short term holiday letting to occur in tourist and 
rural zones only, and the issues involved in requiring licenses for all short term holiday letting 
Motion: For Cr R Byrnes, Cr C Cherry (casting vote), Cr R Cooper; Against Cr J Owen, Cr W 
Polglase, Cr P Allsop; Absent Cr K Milne 

It would appear that the Councillors have not read TSC’s own planning reports and proposals from 
PP15/0005 tabled in the Council meeting of Thursday 7 April 2016 which directly address both of the 
above.  I have been unable to find evidence of any report tabled in TSC Council or Planning Committee 
meetings as a result of the above carried motion.  Subsequent tabled reports include (in my 
investigations) only those submitted to the NSW Government on the STHL Industry and a separate 
submission to the NSW Government on Bed Tax (21/9/2017). 

If the Councillors had read the PP15/0005 reports as previously tabled they would have had a good 
understanding of the STHL position in the community and through proper investigation (and through 
our submissions tabled to Council officers in February/March 2017) would have realized that we (at 6 
Beason Crt, Casuarina) are and were complying in FULL with the TSC STHL Regulation Part 3 – Roles and 
Responsibilities of Owners and Managers and Part 4 - Terms and Conditions between Owners and 
Guests:  Performance Standards. 

If this due diligence had been completed (as would be necessarily expected), there would have been NO 
NEED for the TSC 6 to recommend enforcement action per TSC 110517 and therefore as a result, this 
clearly demonstrates (again) that we have been unfairly targeted as outlined in the emails.   

Legal Services report tabled at TSC Council Meeting – Thursday 17 May, 2018 (included in the Agenda 
for that meeting): 

The following is a direct excerpt from the agenda for the above meeting 

Category 1 – Planning and Environment Law 

Provider Description General Instructions Costs Comments Current 
status as at 
30 April 
2018 

Sparke Helmore 
Lawyers (2838) 

6 Beason Crt, 
Casuarina 

Council at its Meeting held on 2 
November 2017 resolved that 
legal advice be sought 
regarding options for options 

17/18 
4,208 

Solicitors engaged, 
advice received. 
Proposed order to 
cease using the 

In Progress 
Council waiting 
on a 
response.to the 



(including but not limited to 
Orders) to cease the continued 
unauthorised use. 

property for an 
unauthorised use has 
been issued to the 
property owner. 

proposed order. 

 

The above clearly demonstrates that we at 6 Beason Crt have been specifically targeted as claimed.  Our 
review of the full legal services report tabled shows that we are the only property in which solicitors 
have been engaged for prohibited use for STHL in TSC in an R2 zone.   This further substantiates our 
claims in the emails against the TSC 6. 

It is therefore our view that TSC 6 have indeed breached the TSC Code of Conduct both individually 
and as a group and we submit this to you to be fully investigated and acted upon accordingly.   

Overall, the following contraventions of the TSC CoC in relation to all the complaints and extra 
information outlined above include but are not limited to: 

• Contravention of: TSC CoC 3.1 a), 3.1 c), 3.1 d), 3.1 e), 3.2, 3.4, 3.5, 3.6 
• PC - Providing unreasonable, discriminatory or inconsistent treatment 

 

Separately, Tweed Shire Council’s own response to our complaints as detailed is 
in our view fails to properly deal with complaints 

Their response is attached (letter dated 1 June 2018 from Mr Troy Green, GM, Tweed Shire Council).  My 
comments in relation to this are as follows: 

1. Our complaint “would not be considered a Code of Conduct complaint but would be dealt with as 
a complaint under Council’s (Compliments) and Complaints Handling Policy”.  This is entirely 
inappropriate as I have made it clear that my complaints: 

i. Relate specifically to breaches of the TSC Code of Conduct (and outlined the specific 
regulations involved) 

ii. The action of the Councillors in relation to our property constitute harassment as: 
a. "We are acting on complaints only, we are not actively trying to go out and find 

compliance issues,” Mr Connell said.  
Our view is that these complaints should necessarily have been substantiated with 
either a police report and/or independent security report and confirmed that they have 
occurred outside TSC’s own guidelines.  That they have accepted complaints which have 
not been third party verified NOR able to be substantiated outside allowable hours (in 
the case of noise) nor via parking infringements (in the case of parking complaints) 
constitutes harassment in the acceptance of complaints – both by TSC as Councillors 
who have moved and carried motions against us and separately by aiding harassment of 
us by third parties in the acceptance of those third party complaints and acting upon 
them in TSC Council resolutions.   

• This is a clear example showing Systemic, (structural or procedural) 
deficiencies in public administration. 



• Sensitive issues which are unlikely to be (or seen to be) properly addressed by 
the agencies concerned (due to such factors as the senority of the staff, the 
subject of the allegations, conflicts of interest on the part of the agency or its 
senior staff, significant sensitivity etc). 

 
 

b. “The (original) resolution was created because we are currently taking legal action 
against 6 Beason Court, (Casuarina)” 
Our view is that as legal action has been taken:  

• on the basis of unsubstantiated complaints; 
• has been recommended on the basis of complaints which have been lodged 

with TSC and not advised to us; and  
• have not been properly verified nor substantiated as outside TSC’s own 

guidelines 
That this constitutes harassment in the acceptance of complaints – both by TSC as 
Councillors who have moved and carried motions against us and separately by aiding 
harassment of us by third parties in the acceptance of those third party complaints.   
 This is a clear example showing Systemic, (structural or procedural) 

deficiencies in public administration. 
 Sensitive issues which are unlikely to be (or seen to be) properly addressed by 

the agencies concerned (due to such factors as the senority of the staff, the 
subject of the allegations, conflicts of interest on the part of the agency or its 
senior staff, significant sensitivity etc). 

2. Specifics in relation to STHLs 
(i) “STHLs were not prohibited in the Tweed Shire in 2011 when you acquired the 

property..”  Full stop.  Mr Green then mentions irrelevant information saying that 
“development consent was required for use as tourist accommodation (including motels 
and bed & breakfast accommodation)”… 
• We are an STHL, not a motel nor bed & breakfast accommodation therefore as an 

STHL we were not prohibited, enabling our existing use rules to be applied against TSC 
LEP 2014 – that is our STHL is not prohibited. 

(ii) “Council records indicate that no such development consent has been granted or 
development application lodged for 6 Beason Court use” 
• That is because it was an STHL (and remains so)!  Not a motel nor bed & breakfast 

accommodation.  It was not defined prior to TSC LEP 2014 as “tourist and visitor 
accommodation”.  No development consent was therefore required. 

(iii) “It appears therefore that despite an opportunity of some three years to make a 
development application for the use prior to the commencement of the 2014 Tweed LEP, 
for one reason or other you elected not to do so.  With the 2014 Tweed LEP, STHLs 
became prohibited.” 
a. No development application was necessary as we were operating an STHL.  STHLs 

were not classified as tourist and visitor accommodation prior to the TSC LEP 2014 
(when it is now being suggested by TSC that STHLs are “serviced apartments”). 

b. We were specifically told in a phone conversation between Chris Johannsen and Steve 
Bishop of TSC on 27 February 2017 that a DA was NOT required as our STHL opened in 
2011 – well prior to the implementation of the 2014 TSC LEP.  We have a file note of 
this conversation.   



c. The TSC LEP 2014 does not apply to us as an STHL as existing use rules would apply (as 
we had been operating as a non-prohibited use STHL since 2011) - negating in full this 
action by TSC. 

d. Legal advice to us states that properties that have Planning/development permission 
as a dwelling with its primary purpose residential cannot be affected by introduced 
changes to the LEP. Thus any new regulation can only be prospective not 
retrospective.  Again, TSC LEP 2014 does not apply to us as we have been operating a 
non-prohibited use STHL since 2011). 

 

The above examples clearly show that TSC/Mr Troy Green are incapable of addressing: 

1. Systemic, (structural or procedural) deficiencies in public administration 
2. Issues which, if investigated, are likely to lead to recommendations resulting in significant 

changes or amendments to laws or policies 
3. Sensitive issues which are unlikely to be (or seen to be) properly addressed by the 

agencies concerned (due to such factors as the senority of the staff, the subject of the 
allegations, conflicts of interest on the part of the agency or its senior staff, significant 
sensitivity etc)  
 

3. “I have noted the reference in your complaint to being the only ones targeted as being 
unreasonable, discriminatory and inconsistent.  This is not the case as numerous properties have 
been identified as being in a similar situation…” 
Mr Green has conveniently not addressed the fact stated (and proven) by us which is central to this 
issue -  that we are the ONLY STHL which TSC has commenced legal proceedings against.  We are not 
in a similar situation to other STHLs.   

This example clearly shows (1) Systemic, (structural or procedural) deficiencies in public 
administration and (2) sensitive issues which are unlikely to be (or seen to be) properly addressed 
by the agencies concerned (due to such factors as the senority of the staff, the subject of the 
allegations, conflicts of interest on the part of the agency or its senior staff, significant sensitivity 
etc). 

 

It is interesting to note that on the SAME day (14 February 2018) that TSC issued its press release 
targeting STHLs, there was an article in the Echo Net about Byron Shire preparing to take legal 
action against STHLS.  

 
4. “I am satisfied Council staff have acted within the confines of the Current LEP and the resolution of 

Council in this matter and the compliance action is within reason given the facts of the matter 
when considered holistically” 
Based on the information above Mr Green’s letter, his non-addressing of the Complaints (1-7) as 
tabled (see below)  and the statements within it we do not support his assertion.  It concerns us 

https://www.echo.net.au/2018/02/byron-council-seeks-court-precedent-holiday-letting/
https://www.echo.net.au/2018/02/byron-council-seeks-court-precedent-holiday-letting/


deeply that the response is so sparse and provides no real response nor understanding of the issues 
at hand. 

This example clearly shows (1) Systemic, (structural or procedural) deficiencies in public 
administration and (2) sensitive issues which are unlikely to be (or seen to be) properly addressed 
by the agencies concerned (due to such factors as the senority of the staff, the subject of the 
allegations, conflicts of interest on the part of the agency or its senior staff, significant sensitivity 
etc). 

 

Voting Patterns of TSC Councillors in Planning Committee and Council Meetings 

Source: 15/12/2016 - 17/5/2018 Planning Committee Meeting and Council Meeting Minutes (including 
EGMs). Approx 1029 motions voted on. 

240 of the 1029 motions carried are not unanimous. 

96 of the 240 (40%) motions carried were passed on the votes of Cr R Byrne, Cr C Cherry, Cr R Cooper 
and Cr K Milne (including where the casting vote was taken) exclusively. 

This increases to 157/240 (65%) when the motion carried includes at least one other Councillor (Cr J 
Owen, Cr W Polglase and/or Cr P Allsop) when they have voted on motions with the full group of 
Councillors above. 

Cr C Cherry has NEVER voted in consort with Cr J Owen, Cr W Polglase and Cr P Allsop (only) to have a 
motion carried. 

Cr K Milne has ONLY ONCE voted in consort with Cr J Owen, Cr W Polglase and Cr P Allsop (only) to have 
a motion carried. 

Cr R Cooper has ONLY TWICE voted in consort with Cr J Owen, Cr W Polglase and Cr P Allsop (only) to 
have a motion carried. 

Cr R Byrnes has voted 12 times in consort with Cr J Owen, Cr W Polglase and Cr P Allsop (only) to have a 
motion carried. 

Disclaimer: These statistics have been prepared in an effort to understand the voting patterns of the 
Councillors of Tweed Shire Council in both Planning Committee and Council Meetings only. Every effort 
has been made to reduce any possibility of errors, although there may be some errors included in this 
statistical analysis which are unintentional and for which I will apologise in advance. Procedural motions 
have not been included in the statistics above. 

It is my view that this information shows (1) Systemic, (structural or procedural) deficiencies in public 
administration and (2) sensitive issues which are unlikely to be (or seen to be) properly addressed by 
the agencies concerned (due to such factors as the senority of the staff, the subject of the allegations, 
conflicts of interest on the part of the agency or its senior staff, significant sensitivity etc). 

Tweed Shire Council’s own response to our complaints (as detailed in Mr Troy 
Green’s letter of 1 June 2018) in our view fails to properly deal with complaints 
as detailed in our emails of 8/5/2018, 17/5/2018 and 26/5/2018: 



Complaint 1: Prohibited Use:  It is our view that if consistent treatment was applied – as is required in 
TSCs own Code of  Conduct – then all STHLs in R2 and R3 zones should receive the same orders that we 
have received.  That we are the only ones to be specifically targeted and to receive these full orders to 
date is unreasonable, discriminatory and inconsistent.  Council’s statement that they are only targeting 
STHLs with “complaints” is farcical.  It is our view that it is either everyone is under the same “prohibited 
use” application of TSC LEP 2014 or no one is.  Whether a complaint is received is irrelevant.  NOT 
ADDRESSED BY MR GREEN IN HIS RESPONSE 

Complaint 2: We feel that through the application of the definitions in our “proposed order” for “tourist 
and visitor accommodation”, “serviced apartments” and “commercial” to STHLs could be considered 
contrary to the intent of the TSC LEP 2014 and generally accepted definitions for each and as such, could 
therefore be considered improper and/or could amount to misconduct by TSC. NOT ADDRESSED BY MR 
GREEN IN HIS RESPONSE 

Complaint 3: La Maison Pacifique at 6 Beason Crt, Casuarina (and we as owners) (1) appear to be being 
harassed by TSC (2) TSC are supporting the claims of others harassing us and (3) irrelevant matters or 
circumstances are being into consideration when TSC and their representatives are making 
decisions  NOTED (Paragraph 4) BUT NOT ADDRESSED BY MR GREEN IN HIS RESPONSE 

Complaint 4: (Further Complaint 1) Tweed Shire Council continues (in our view) to breach its TSC 
CoC.  We believe that by rejecting this request for modification to the order (FC1 TSC response) that 
Tweed Shire Council is continuing to breach its TSC CoC in relation to our matter.  NOT ADDRESSED BY 
MR GREEN IN HIS RESPONSE 

Complaint 5: (Further Complaint 2) Tweed Shire Council Fines in this matter are improper, inconsistent, 
unfair, unreasonable and discriminatory, and not relatable in any way to the matter at hand. NOT 
ADDRESSED BY MR GREEN IN HIS RESPONSE 

Complaint 6: Direct Conflicts of Interest – Code of Conduct Breach – Cr C Cherry NOT ADDRESSED BY 
MR GREEN IN HIS RESPONSE 

Complaint 7: Further Code of Conduct Breaches – All Tweed Shire Councillors as Chair and Trustees of 
the Tweed Coast Holiday Parks Reserve Trust NOT ADDRESSED BY MR GREEN IN HIS RESPONSE 

 

Based on all the information provided above, it is our firm view that the actions of the TSC 6 and the 
TSC General Manager, Mr Troy Green (as signatory of the letter dated 1 June, 2018) the following 
applies: 

1. Systemic, (structural or procedural) deficiencies in public administration (Complaints 1-5, 
7) 

2. Individual cases of serious abuse of powers (Complaint 6) 
3. An agency’s failure to properly deal with complaints (Complaints 1-7) 



4. Issues which, if investigated, are likely to lead to recommendations resulting in significant 
changes or amendments to laws or policies (Complaints 1-7) 

5. Sensitive issues which are unlikely to be (or seen to be) properly addressed by the 
agencies concerned (due to such factors as the senority of the staff, the subject of the 
allegations, conflicts of interest on the part of the agency or its senior staff, significant 
sensitivity etc) (Complaints 1-7) 

Acceptable terms for resolution of this matter 

We continue to believe TSCs actions of (1) improper, selective implementation of TSC LEP 2014 and (2) 
allowing and aiding harassment of us – and others - by third parties (outlined below) in this matter 
warrants URGENT and serious investigation, disciplinary action and resolution by the NSW Ombudsman, 
ICAC NSW, the NSW Department of Planning and the NSW Department for Local Government which fall 
under your (combined) responsibilities.  Actions by the NSW Ombudsman may necessarily include (but is 
not limited to - updated): 

• full revocation of the improperly and selectively issued Development Control order issued against us 
(noting that we are up against TSC imposed deadline of 5 June 2018); 

• full revocation of all improperly and selectively issued  “proposed orders” for the “prohibited use” of 
STHLs in R2 and R3 zones issued between 14 February 2018 and 5 April 2018; 

• full clearing of any improper (unsubstantiated by an independent third party – ie. police/security 
company) record of “complaint” against all parties in TSC records affected by the TSC “proposed 
orders” issued between 14 February 2018 and 5 April 2018, where complaints made are unable to 
be verified by either the police or a third party independent security company; 

• changes to planning laws (including the current TSC LEP 2014) which will ensure that TSC properly 
follow due process, and non selectively , federal, state and local tourism policies (and their own 
Strategic Plan 2017-2027) and a stipulation that any planning zones changes can not adversely affect 
residents (such as the case with the introduction of the TSC LEP 2014 which allowed TSC to target 
STHLs – and particularly those well established STHLs opened prior to the introduction of the TSC 
LEP 2014) (ie. 2011); 

• changes to systemic deficiencies in public administration at TSC which have allowed this situation to 
occur; 

• disciplinary action (necessarily involving removal from office) against the TSC6 for the improper, 
selective harassment we have endured and for allowing improper, selective harassment of us by 
other parties (Mr Stephen Snow, Mrs Morgan Snow, Mrs Simone DeSouza).  From our perspective, 
this disciplinary action may necessarily include individual suspension/resignation of either one or all 
of the TSC6 or their representatives responsible in this matter (including but not limited to the 
Planning Committee and/or the individual Council officers (Mr Troy Green, Mr Vince Connell, Mr 
Nick Tzannes) involved); 

• disciplinary action against Mr Troy Green for not addressing the complaints as tabled in their 
entirety.  This may necessarily include removal from office; 

• disciplinary action (necessarily involving removal from office) of Cr C Cherry as a result actions 
outlined in Complaint 6, and Cr K Milne (as Mayor) for allowing Cr C Cherry to continue to propose 
and vote on STHL motions despite a clear Conflict of Interest in relation to her family’s Holiday Park; 

• action which removes TSC Councillors as Trustees of the Tweed Coast Caravan Park as their role 
conflicts directly with any decision making at both Planning Committee and Council Meetings in 
relation to not just STHLs but tourism and visitor accommodation in the Tweed Shire; 



• clear, vocal, written and media (social media, newspapers) public apologies to all affected STHLs as a 
result of the improper, selective “proposed orders” outlined above; and  

• monetary compensation to all affected parties in receipts of improper, selective “proposed orders” 
in this matter.  This should necessarily start at the amount of the fines threatened to each party – in 
our case (in the order received) of $1,000,000 plus $10,000 per day.   

 

We look forward to receiving confirmation that the above will receive the full attention of the Office of 
the NSW Ombudsman immediately. 

  



6. Proposal for next council meeting (email message from Steve Hoare to Cr 
Warren Polglase) 

Sally and Tania 

This a ‘carrot and stick’ strategy.  The ‘carrot’ (a compromise Council decision) may not have any allure 
without the ‘stick’ of challenge letters from both of you. 

If the report is placed on the agenda for the next Council meeting and gets up, then I think you can 
forget about contacting a solicitor in regard to a Court appeal.  If my overture through Warren fails, then 
it would be prudent for you to arrange a preliminary consultation with a lawyer who knows the Land 
and Environment Court process. 

Cheers 

Steve   

From: Steve Hoare [mailto:shoare@iinet.net.au]  
Sent: Sunday, June 10, 2018 9:11 AM 
To: wpolglase@tweed.nsw.gov.au 
Subject: Short Term Letting 

Warren 

Attached is a draft ‘Update Report’ that hopefully could be put on the agenda for the 23 June 
Council meeting. 

It puts forward a compromise outcome that would give everyone something 

• For officials, an end to the waste of resources making demands on owners that will 
never succeed in Court 

• For the ‘dobbers’, achievement of commitments to meet anti-social regulatory standards 
• For the owners being put upon, an end of the nightmare with alternate commitments that 

are sensible 
• For the ‘rainbow people’, an outcome that would allow them to tell their supporters that 

the Tweed is the first local government area in NSW to be compliant with Minister 
Kean’s ‘win-win’ program.  

 

Maybe you could run it past Troy and Vince.  If they wish, they are welcome to contact me. 

Cheers 

 

Steve Hoare 

35 Mullan St 

mailto:shoare@iinet.net.au
mailto:wpolglase@tweed.nsw.gov.au


Fadden ACT 2904 

0433155967 

shoare@iinet.net.au 

 

  

mailto:shoare@iinet.net.au


SHORT TERM RENTAL ACCOMMODATION – UPDATE 

SUBMITTED BY: 

LINKAGE TO INTEGRATED PLANNING AND REPORTING PLAN: 

3 People, places and moving around 

3.1 People 

3.1.4 Compliance Services – To support a safe and healthy built and natural  environment 
through the enforcement of local government rules and  regulations 

PURPOSE: 
To update Councillors on developments and recommend a future policy approach that would 
comply with the NSW Government’s new State-wide regulatory framework. 

RECENT BACKGROUND: 
Recent Council resolutions have - 

• Called for a review of the current Tweed Shire program in light of the foreshadowed 
NSW Government announcement of a new State-wide regulatory approach 

• Asked that advice be sought from from Council solicitors on enforcement action in 
relation to the current Tweed Shire program 

• Requested officers to continue to investigate complaints received. 
 

Council has not authorised any legal action in respect of complaints received to date. 

RECENT DEVELOPMENTS: 
On 5 June 2018, the NSW Minister for Better Regulation announced a new ‘win-win’ regulatory 
approach, and on 6 June the NSW Office of Fair Trading published the following details of the 
new approach.   

New short-term holiday letting regulations  
The NSW Government has announced a new regulatory framework to govern the short-term 
holiday letting industry. Short-term holiday letting has rapidly expanded in recent years due to 
the growth of online booking services such as Airbnb and Stayz. 

The regulatory framework is designed to ensure that local communities continue to gain from 
the economic benefits of short-term holiday letting, while protecting neighbours from anti-social 
behaviour. 

What is the new framework? 
The new framework will include new planning laws, an industry Code of Conduct and new 
provisions for strata scheme by-laws. 



Planning laws 
New planning laws will allow short-term holiday letting under certain conditions. If the host is 
present, they can use their home for short-term holiday letting all year round as exempt 
development. That is, they do not need to submit a development application to local council. 

If the host is not present, that residence can be used for short-term holiday letting up to 180 
days per year in Greater Sydney, with 365 days allowed in all other areas of New South Wales. 
Councils outside Greater Sydney will have the power to decrease the 365 day limit to no less 
than 180 days per year. 

There will also be additional conditions for bushfire prone land to ensure visitor safety. 

For more information visit the NSW Planning & Environment website. 

Code of Conduct 
A mandatory Code of Conduct will be introduced that will apply to anyone involved in providing 
or using short-term holiday letting including hosts, guests, online platforms, and letting agents. 

The Code will establish the ‘2 strikes and you’re out’ policy. Hosts or guests who commit 2 
serious breaches of the Code within 2 years will be banned for 5 years. Platforms and letting 
agents will not be permitted to offer services to anyone, or any dwelling, that is listed on the 
exclusion register. 

A strike will include any behaviour which unreasonably interferes with a neighbour’s quiet and 
peaceful enjoyment of their home. 

The Code will establish a complaints system, which will be available to neighbours of short-term 
holiday letting premises, strata committees and owners corporations. 

Complaints will be assessed by independent and impartial adjudicators, approved by the 
Commissioner for Fair Trading. Adjudicators will be required to make decisions on evidence and 
after giving both complainants and respondents a chance to put forward their case. 

Strikes will be recorded on an online register to ensure that guests and/or hosts cannot 'platform 
shop'. Platforms and property agents will have to check the register before taking on new 
customers. Failure to do so may result in significant penalties of up to $1.1million for 
corporations and $220,000 for individuals. 

NSW Fair Trading will have powers to police online platforms and letting agents. The Code, its 
enforcement, the compliance system and the register will be funded by industry. 

What about strata schemes? 
Strata scheme management laws will be amended to clarify that by-laws can prohibit short-term 
holiday letting, but only for lots that are not a host’s principal place of residence. 

That is, if a host is genuinely sharing their home, they will still be able to use a spare room for 
short-term holiday letting, and will be allowed to let out their principal place of residence while 
they are away on holidays. 

http://www.planning.nsw.gov.au/


NSW Fair Trading will also develop a strata information kit to advise owners corporations on 
how they can use other existing strata laws to help deal with short-term holiday letting. 

When will the new framework start? 
The introduction of the new framework will require changes to existing laws which must be 
approved by Parliament. 

The Code will be developed in consultation with Government agencies, and industry and 
community groups during 2018. 

The reforms will be reviewed a year after they commence. 

How was the framework determined? 
In October 2016, the NSW Parliament Legislative Assembly Committee on Environment and 
Planning made several recommendations to the Government following its public inquiry on the 
Adequacy of Regulation of short-term residential accommodation. 

The Committee’s report was released in October 2016 and made 12 recommendations, mostly 
relating to planning and strata laws. 

In mid-2017, the Government released an Options Paper on short-term holiday letting  (PDF 
size: 4.4MB). 

The Options Paper explored approaches to implement a whole of Government regulatory 
framework for the industry that addressed land use and planning issues and strata scheme 
management issues, including the amenity and safety of existing residents. 

Community and industry feedback on these options helped guide and inform the Government's 
reforms to the regulations of short-term holiday letting. 

Two owners investigated under our local program have now challenged Council officer requests 
to cease all short-term letting.  Several serious legal issues have been raised in those 
challenges, including 

• Due process and natural justice shortcomings with Council investigations (which have 
not been conducted in line with OFT standards). 

• Errors of legal interpretation and errors of legal omission. The most salient points raised 
are the provisions of the NSW Residential Tenancy Act that specifically allow tenancies 
of a transient nature; the indefeasibility of Torrens title property deeds where no local 
government use provision has been registered; retrospective application of LEP 2014 
conditions where no such DA application has been sought by the owners; and Australian 
Tax Office rulings that Airbnb and Stayz type lettings involve residential – not 
commercial – rental income and, therefore, are GST exempt (whereas GST must always 
be remitted on commercial property rental income). 

  

In both cases, the owners have indicated a preparedness to appeal any fines to the NSW Land 
and Environment Court and to tender their letters to the Court on the question of costs. 

http://www.planning.nsw.gov.au/Policy-and-Legislation/Under-review-and-new-Policy-and-Legislation/~/media/084123120FFE47649087BCF055367542.ashx


Council officers have not had time to test the legal merit of the challenges with Council 
solicitors.  

COMMENT: 
The NSW Government has made a clear commitment to achievement of ‘win-win’ outcomes, 
which mirrors the goal of our local program.  So, it now seems that we have reached a natural 
point in time to cast in our lot with the NSW Government. 

Accordingly, there are two viable options going forward –  

1. Request the NSW Government to include the Tweed Shire in the new planning laws 
promised for Greater Sydney government areas. 

2. Do nothing.  
 

As the local program to date has shown a degree of community concern about anti-social 
behaviour, it would seem to be inequitable to deny local residents access to the regulatory 
approach to apply in Greater Sydney. 

We see no reason to challenge the NSW Government’s position that the Office of Fair Trading 
is better qualified and resourced to enforce the new regulatory approach. 

RECOMMENDATION: 
It is recommended that Council –  

• Authorise officials to write to owners under investigation asking that they give the 
alternate undertaking to manage their short-term lettings in compliance with the recently 
announced NSW regulatory approach. 

• Advise the NSW Government that the Council wishes that the Tweed Shire be included 
in its new planning laws 

• Rescind its earlier decision to incur legal costs.   
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